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By itself, a non-compe��on agreement seems contrary to free enterprise and at-will employment 
if not outright unlawful. Isn’t compe��on the cornerstone of our economy?  

In 1975 the Washington Supreme Court determined in Sheppard v. Blackstock Lumber, 85 Wn2d 
929 (1975), that non-compe��on agreements can be a restraint of trade and unlawful under the 
state Litle Sherman Act, RCW 19.86.030, and Washington’s Cons�tu�on at art.12 sec�on 22[1]. 
The cons�tu�onal provision provided in part that no business shall engage in “any manner 
whatever for the purpose of fixing the price or limi�ng the produc�on…. of any product or 
commodity.” Washington may be the only state to rely on a cons�tu�onal provision in analysis of 
non-compe��on agreements. That would be consistent with this state’s “long, proud history of 
being a pioneer in the protec�on of employee rights.” Drinkwitz v. Alliant Techsystems, Inc., 140 
Wn.2d 291 (2000).  

While Washington may be a ‘pioneer’, California may be the leader. It outlawed non-compe��on 
arrangements in the 1880s.  

The Washington court went on to state a par�al restraint may be enforced “if reasonable.” And 
that would be determined only if it is no greater than required for the protec�on of the employer 
and does not impose undue hardship on the employee and is not injurious to the public. 

What was ‘reasonable’ under Sheppard and its progenies was fact dependent. Someone once 
said you could take the same non-comp agreement and set of facts to each of 54 King County 
Superior Court judges and get at least 20 different answers as to ‘reasonableness’ in terms of 
temporal scope, geographic scope and whether the agreement could be void ab initio. 

Over �me, the Washington court did provide some bright lines. Most notably, in Labriola v Pollard 
Group, Inc., 152 Wn.2d 828 (2004), the Court determined con�nued employment was not 
considera�on for a ‘mid-course’ non-compe��on tendered to an already employed employee. It 
reconciled earlier decisions and held addi�onal considera�on was required in order for an 
employer to create an enforceable agreement with a current employee. This may include 
“increased wages, a promo�on, a bonus, a fixed term of employment or perhaps access to 



protected informa�on.” Here, again, there is the bright line of a requirement for addi�onal 
considera�on. But what cons�tutes the addi�onal considera�on is le� for the facts of the case. 

A concurring opinion in Labriola, by Jus�ce Madsen, observed “employers can take measures to 
protect legi�mate business interests but may not unreasonably restrict the freedom of current or 
former employees to earn a living.” (Emphasis supplied.) She also noted, “[n]on compete 
agreements designed to stabilize a company’s current workforce through unreasonable restraints 
are similarly unenforceable.” This, then, harkens to the no�on freedom of movement by 
employees to maximize earnings may be jeopardized by contracts which �e an employee to an 
employer in a given industry or profession. 

Indeed, lawyers are the only class of workers who cannot be �ed to a non-compe��on agreement 
through RPC 5.6(a). This is based on the no�on a client should have the freedom of choosing the 
legal service provider of their choice. But how should that be different for any other profession? 
Physicians, for example, like lawyers, are in a fiduciary rela�onship with those whom they serve. 
Loudon v. Mhyre, 110 Wn.2d 675 (1988). 

The number of employees subject to non-compe��on agreements seemed to explode in the 
2000s. Sandwich makers had them in New York. A hardware store clerk in a small store here in 
King County had one. What was once a mark of dis�nc�on for ‘C’ level employees, and perhaps 
a few higher-level execu�ves, trickled down to become standard for hourly workers. By 2020, it 
was es�mated 28 million workers were subject to non-comps.  See, e.g., 64 J. Law & Econ. 53 
(2021). 

Finally, in 2019, the Legislature enacted, with considerable lobbying and skill of Jesse Wing and 
others, what is now RCW 49.62, atached. It provides several bright lines which did not earlier 
exist.  

The statute tells us: 

“Workplace mobility is important to economic growth and development.” RCW 49.62.005. 

The defini�ons of non-compe��on and non-solicita�on agreements are found at RCW 49.62.010. 

A non-comp is “void and unenforceable” unless the terms are disclosed in wri�ng “no later than 
the �me of the acceptance of the offer of employment….” If the employee is earning, at the date 
of ini�al hire, less than what the statute requires, later earnings may trigger the non-comp so long 
as the employer discloses the terms which may later come into force. Earnings must exceed an 
amount to be adjusted for infla�on for employees and independent contractors. For the former, 
the 2023 amount is $116,593.18 and for the later, $268,252.59. And if there is a ‘layoff’ [an 
undefined term] the employer must pay the former employee for the dura�on of the non-comp 
less interim earnings. RCW 49.62.020(1) and RCW 49.63.040. 



There is a presump�ve maximum dura�on of a non-comp of 18 months.  A longer dura�on may 
be enforceable only upon “clear and convincing evidence” of the necessity for the longer period. 
RCW 49.62.020(2). 

Non-comp provisions requiring li�ga�on outside of WA or waiving the protec�ons of the statute 
are void and unenforceable. RCW 49.62.050. 

Prohibi�ons against moonligh�ng are void unless the employee is earning at least 2x the state 
minimum wage. RCW 49.62.080. 

If a non-comp violates the statute or if a non-comp is reformed or modified, a court or arbitrator 
is required to award the greater of actual damages or a penalty of $5000, plus fees and costs of 
the employee. RCW 49.62.080. 

Through RCW 49.62.090, the statute “displaces conflic�ng tort, res�tu�onary, contract and other 
laws of this state pertaining to liability for compe��on by employees….” Importantly,  the statute 
“does not revoke, modify or impede the development of the common law.” RCW 49.62.090. 

But it is not only at the state level where non-comps are under scru�ny.  

The Na�onal Labor Rela�ons Board’s General Counsel issued a memorandum earlier this year 
which asserts non-comps may interfere with employee rights to engage in concerted ac�vity 
through Sec�on 7 of the Na�onal Labor Rela�ons Act. The memo is atached. Of some interest is 
the General Counsel’s analogy at fn. 14 of non-comps to peonage outlawed by the Thirteenth 
Amendment, ci�ng to Pollock v. Williams, 322 U.S. 4 (1944). 

And the Federal Trade Commission is also looking at whether non-comps violate the Federal Trade 
Commission Act. It has proposed rulemaking to add a sub-chapter ‘J’ to part 210 of 16 C.F.R. This 
would make an unfair method of compe��on for an employer to enter, or atempt to enter, a 
non-comp. And for any non-comp the employer currently has, it would have to rescind it. 

 

 

 

 

 

 

 

 



Axolotl Basics Co., Inc. [ABC] is a Delaware corpora�on with its principal place of business in 
New York City. It has offices in various other ci�es and some of its execu�ves, including Bete 
Meddlesome, work remotely. 

ABC has a unique product protected by patents: A computer chip capable of containing 100 
gigas of transistors – more than any other chip manufacturer. This chip is vital for any AI 
developers. ABC spent billions to develop this chip.  

In Ms Meddlesome’s case, they began work in Chicago in 2012 as the Chief Opportunity Officer 
[COO] and moved to Ephrata, WA in 2018. They began work for ABC at an annual salary of 
$90,000. In her work, she has contact with all customers of ABC and par�cipates in developing 
business and marke�ng plans for ABC. They had an employment contract with the following 
provisions: 

• Venue for any disputes is New York County [a/k/a Manhatan], New York. 

• Disputes are to be resolved through arbitra�on of “any dispute originated by Employee 
against ABC, its officers, directors and employees.” 

• Delaware law is to be used in the forum for “any disputes.” 

• Employee “shall not solicit any customer, poten�al customer or past customer of ABC 
for a period of three years following termina�on of employment, regardless of the reason for 
the termina�on.” 

By July 2023 Meddlesome was earning $430,000 base salary and had stock op�ons worth 
bazillions of dollars. However, in September 2023, ABC decided to compress its Senior 
Management and do away with the role of COO and several other ‘C’ level employees. The �de 
was running out on the C level folks. 

Meddlesome was offered a separa�on package of one year of base salary and accelerated 
ves�ng of several tranches of op�ons. The separa�on package incorporated the terms of the 
previous employment agreement.  

They did not sign the separa�on package. Instead, they was recruited by Xenon Yertl Zebra, Inc 
[XYZ] to be its COO. XYZ is in development stages of using quantum compu�ng to develop a 
chip superior to that of of ABC’s chip. XYZ has received significant funding from several 
prominent investors, including Peter Steal and Felon Tusk.  

ABC’s lawyer, Avocado E.L. Abogado, sent a nastygram message to Meddlesome sta�ng ABC 
would ini�ate a civil ac�on in New York in which it would seek an injunc�on based on its non-
solicita�on clause and inevitable disclosure of trade secrets. It would also ini�ate an arbitra�on 
in New York to seek damages under the Delaware version of the uniform Trade Secrets Act and 
the federal Defend Trade Secrets Act. ABC believes, according to its lawyer, the market for its 
chips would invariably be the same as for XYZ.  



Meddlesome comes to you for advice. What advice do you tender? 

Same general facts except:  

A. Meddlesome is at a salary of $118k at the �me of separa�on and the threat of an injunc�on 
acton in NY and demand for arbitra�on is made in 2024. 

Scenario B: Meddlesome is the only person laid off by ABC. 

Scenario C: ABC agrees to ini�ate the civil ac�on arbitra�on in WA state. 

Scenario D:  ABC agrees to reduce the temporal scope of its non-solicita�on agreement to 18 
months but s�ll desires to li�gate and arbitrate in NY. 

If you were the Washington Atorney General, what thoughts might you have about all of this? 

 

 

 

 

 

 

 

 

 

 



Chapter 49.62 RCW
NONCOMPETITION COVENANTS

Sections
49.62.005 Findings.
49.62.010 Definitions.
49.62.020 When void and unenforceable.
49.62.030 When void and unenforceable against independent 

contractors.
49.62.040 Dollar amounts adjusted.
49.62.050 Unenforceable provisions.
49.62.060 Franchisor restrictions.
49.62.070 Employees having an additional job—When authorized.
49.62.080 Violation of this chapter—Relief—Remedies.
49.62.090 Conflict of laws.
49.62.100 Retroactive application.
49.62.110 Construction.
49.62.900 Effective date—2019 c 299.

RCW 49.62.005  Findings.  The legislature finds that workforce 
mobility is important to economic growth and development. Further, the 
legislature finds that agreements limiting competition or hiring may 
be contracts of adhesion that may be unreasonable.  [2019 c 299 § 1.]

RCW 49.62.010  Definitions.  The definitions in this section 
apply throughout this chapter unless the context clearly requires 
otherwise.

(1) "Earnings" means the compensation reflected on box one of the 
employee's United States internal revenue service form W-2 that is 
paid to an employee over the prior year, or portion thereof for which 
the employee was employed, annualized and calculated as of the earlier 
of the date enforcement of the noncompetition covenant is sought or 
the date of separation from employment. "Earnings" also means payments 
reported on internal revenue service form 1099-MISC for independent 
contractors.

(2) "Employee" and "employer" have the same meanings as in RCW 
49.17.020.

(3) "Franchisor" and "franchisee" have the same meanings as in 
RCW 19.100.010.

(4) "Noncompetition covenant" includes every written or oral 
covenant, agreement, or contract by which an employee or independent 
contractor is prohibited or restrained from engaging in a lawful 
profession, trade, or business of any kind. A "noncompetition 
covenant" does not include: (a) A nonsolicitation agreement; (b) a 
confidentiality agreement; (c) a covenant prohibiting use or 
disclosure of trade secrets or inventions; (d) a covenant entered into 
by a person purchasing or selling the goodwill of a business or 
otherwise acquiring or disposing of an ownership interest; or (e) a 
covenant entered into by a franchisee when the franchise sale complies 
with RCW 19.100.020(1).

(5) "Nonsolicitation agreement" means an agreement between an 
employer and employee that prohibits solicitation by an employee, upon 
termination of employment: (a) Of any employee of the employer to 
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leave the employer; or (b) of any customer of the employer to cease or 
reduce the extent to which it is doing business with the employer.

(6) "Party seeking enforcement" means the named plaintiff or 
claimant in a proceeding to enforce a noncompetition covenant or the 
defendant in an action for declaratory relief.  [2019 c 299 § 2.]

RCW 49.62.020  When void and unenforceable.  (1) A noncompetition 
covenant is void and unenforceable against an employee:

(a)(i) Unless the employer discloses the terms of the covenant in 
writing to the prospective employee no later than the time of the 
acceptance of the offer of employment and, if the agreement becomes 
enforceable only at a later date due to changes in the employee's 
compensation, the employer specifically discloses that the agreement 
may be enforceable against the employee in the future; or

(ii) If the covenant is entered into after the commencement of 
employment, unless the employer provides independent consideration for 
the covenant;

(b) Unless the employee's earnings from the party seeking 
enforcement, when annualized, exceed one hundred thousand dollars per 
year. This dollar amount must be adjusted annually in accordance with 
RCW 49.62.040;

(c) If the employee is terminated as the result of a layoff, 
unless enforcement of the noncompetition covenant includes 
compensation equivalent to the employee's base salary at the time of 
termination for the period of enforcement minus compensation earned 
through subsequent employment during the period of enforcement.

(2) A court or arbitrator must presume that any noncompetition 
covenant with a duration exceeding eighteen months after termination 
of employment is unreasonable and unenforceable. A party seeking 
enforcement may rebut the presumption by proving by clear and 
convincing evidence that a duration longer than eighteen months is 
necessary to protect the party's business or goodwill.  [2019 c 299 § 
3.]

RCW 49.62.030  When void and unenforceable against independent 
contractors.  (1) A noncompetition covenant is void and unenforceable 
against an independent contractor unless the independent contractor's 
earnings from the party seeking enforcement exceed two hundred fifty 
thousand dollars per year. This dollar amount must be adjusted 
annually in accordance with RCW 49.62.040.

(2) The duration of a noncompetition covenant between a performer 
and a performance space, or a third party scheduling the performer for 
a performance space, must not exceed three calendar days.  [2019 c 299 
§ 4.]

RCW 49.62.040  Dollar amounts adjusted.  The dollar amounts 
specified in RCW 49.62.020 and 49.62.030 must be adjusted annually for 
inflation. Annually on September 30th the department of labor and 
industries must adjust the dollar amounts specified in this section by 
calculating to the nearest cent using the consumer price index for 
urban wage earners and clerical workers, CPI-W, or a successor index, 
for the twelve months prior to each September 1st as calculated by the 
United States department of labor. The adjusted dollar amount 
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calculated under this section takes effect on the following January 
1st.  [2019 c 299 § 5.]

RCW 49.62.050  Unenforceable provisions.  A provision in a 
noncompetition covenant signed by an employee or independent 
contractor who is Washington-based is void and unenforceable:

(1) If the covenant requires the employee or independent 
contractor to adjudicate a noncompetition covenant outside of this 
state; and

(2) To the extent it deprives the employee or independent 
contractor of the protections or benefits of this chapter.  [2019 c 
299 § 6.]

RCW 49.62.060  Franchisor restrictions.  (1) No franchisor may 
restrict, restrain, or prohibit in any way a franchisee from 
soliciting or hiring any employee of a franchisee of the same 
franchisor.

(2) No franchisor may restrict, restrain, or prohibit in any way 
a franchisee from soliciting or hiring any employee of the franchisor. 
[2019 c 299 § 7.]

RCW 49.62.070  Employees having an additional job—When 
authorized.  (1) Subject to subsection (2) of this section, an 
employer may not restrict, restrain, or prohibit an employee earning 
less than twice the applicable state minimum hourly wage from having 
an additional job, supplementing their income by working for another 
employer, working as an independent contractor, or being self-
employed.

(2)(a) This section shall not apply to any such additional 
services when the specific services to be offered by the employee 
raise issues of safety for the employee, coworkers, or the public, or 
interfere with the reasonable and normal scheduling expectations of 
the employer.

(b) This section does not alter the obligations of an employee to 
an employer under existing law, including the common law duty of 
loyalty and laws preventing conflicts of interest and any 
corresponding policies addressing such obligations.  [2019 c 299 § 8.]

RCW 49.62.080  Violation of this chapter—Relief—Remedies.  (1) 
Upon a violation of this chapter, the attorney general, on behalf of a 
person or persons, may pursue any and all relief. A person aggrieved 
by a noncompetition covenant to which the person is a party may bring 
a cause of action to pursue any and all relief provided for in 
subsections (2) and (3) of this section.

(2) If a court or arbitrator determines that a noncompetition 
covenant violates this chapter, the violator must pay the aggrieved 
person the greater of his or her actual damages or a statutory penalty 
of five thousand dollars, plus reasonable attorneys' fees, expenses, 
and costs incurred in the proceeding.

(3) If a court or arbitrator reforms, rewrites, modifies, or only 
partially enforces any noncompetition covenant, the party seeking 
enforcement must pay the aggrieved person the greater of his or her 
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actual damages or a statutory penalty of five thousand dollars, plus 
reasonable attorneys' fees, expenses, and costs incurred in the 
proceeding.

(4) A cause of action may not be brought regarding a 
noncompetition covenant signed prior to January 1, 2020, if the 
noncompetition covenant is not being enforced.  [2019 c 299 § 9.]

RCW 49.62.090  Conflict of laws.  (1)(a) Subject to (b) of this 
subsection, this chapter displaces conflicting tort, restitutionary, 
contract, and other laws of this state pertaining to liability for 
competition by employees or independent contractors with their 
employers or principals, as appropriate.

(b) This chapter does not amend or modify chapter 19.108 RCW.
(2) Except as otherwise provided in this chapter, this chapter 

does not revoke, modify, or impede the development of the common law. 
[2019 c 299 § 10.]

RCW 49.62.100  Retroactive application.  This chapter applies to 
all proceedings commenced on or after January 1, 2020, regardless of 
when the cause of action arose. To this extent, this chapter applies 
retroactively, but in all other respects it applies prospectively. 
[2019 c 299 § 11.]

RCW 49.62.110  Construction.  This chapter is an exercise of the 
state's police power and shall be construed liberally for the 
accomplishment of its purposes.  [2019 c 299 § 12.]

RCW 49.62.900  Effective date—2019 c 299.  This act takes effect 
January 1, 2020.  [2019 c 299 § 13.]
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